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‘,ab;e,funds in|

‘the most é;f“ﬁ‘ician:t manner,” defendants

ed in erlm‘guldelines.v"

8 Stata defendants willrargue théa¢0h5£i£u€ional;tya'6f
“*]s B. ,vlivoni cross-appeal. n‘The COurt grants thai,‘ "the‘
;Tfefficlency or SenaLe,-Bill 1 must_be» measured against ‘the
'faaltexnatlves," and acknowledgas some power t°1the ,Staté;s

argument that "... the .alternativesk,.r fate either more

~ undesirable, polncically 'ﬁﬁacceptéblhvagfgx "thémselves._ f;;'f

l unconst1tut10na1 (Order au'zd) The Court f;nds, ﬁbeydnd
that, if an equallzatlon plan w1thout caps is the-’dnlyv

‘solution, Senate Blll 1 ﬁ1Q»not ~an‘vacceptable :version,"'

,’(orderfat 27) Though thls can be posed as a legal lSSUe’ it*7~‘”

', interfaces with factual 1ssues on whlch thls cOurt may need_;
further elucidation. | | L |
There are a series of factua1 aisputés,inherent'in *tne
trial court’s judgment, memofanduna‘apinian and additional
findings that have not yet bean fully‘raaalved. ,Inaresponsavl
to the trial court’s judqment‘and opinian}wstata- defandants
subnitted a request for additional amended findings‘of faét];n
(a copy of which is provided aa Exhibit 1 in State-
‘defendants’ Appendix). In response the:et6~the trial . caurtfa
filed additional findings on October 11 1990 (Exhlblt

;Appendix). '%ha'additionalﬁfindings raise new issves as t° :




’uﬂfrec1ted 1n the‘ Flnd1ng of Facts w(pp;\ 2~ 6f E&.,bit'-2;

}‘?dkppendlx) Another pVoblem arises 1n the Court' f?finding"

tthat the. underlylng assumptxons ,are‘1mprobable.,»The:kcourt
?fprov1des no guldance as to what the underlylng factua1 ba5155
ﬁto support that statement mlght b@ and thls cOurt may have
to remand this issue to the tr1a1 court.

vv State defendants have 51m11ar dlfficuities with. the
trlal court's flndlng regardlng the role of the Foundation
if%chnnl Fund Budget Commlttee. Defendants dlsagree with the
‘a.courtﬁs characterlzatlon-of the~Comm1ttee s functlon. See
chiv 3 Ex. 3. Agaln, the trlal court does not inform state
t‘defendants as to whether thls determlnatlon has a factual
yhasis in the record._ To the.extent*lt does, the 'factual
‘"basis for the trial court’s. judgment and finding will ‘of
necessity be challenged by State defendants “'The‘ above'
1ssues are presented as examples and are not meant to llmit“
~in any way State defendants' potential polnts of error.

| state defendants do- not wish to delay conslderatlon of

the issues raised by ‘the districtwcourt'vt or“ern'flndlng--h

S. B 1 unconstltutlonal State defendants reco

constitutional decisions of thls magnitude mu t wultimateiYu L




pr me*Cbnrt. state defendants urge thisi;eﬁﬁ

?Uurisdiction,v te be mindful of the?

~e d ing the tlme avaxlable under

_orney General of Texas

Y F. KELLER L
st Assxstant Attorney General

*ﬂLOU McCREARY ‘
Executive Assistant
vAttorney General -

- JaMES c. TODD, Chief
eGeneral Litigatlon Division

'TONI HUNTER
Assistant Attorney General
State Bar Nc. 10295900
General Litigation Division
P.0. Box 12548, Capitol Station .
./ Austin, Texas 78711
i (512) 463-2120

.~KEVIN o’ HANLoN '
' General Counsel
- ‘Texas Education Agency
"State Bar No. 15235500
1701 Cohgress v
Austin, Texas 78711
(512) 463-9720 ~
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yﬂ those changes either expresslypfﬁ‘
implied by the Supreme Coutt. .

: rney Generall on the steps taken to comply with this{.

~'1f the news is good, our hearing will be briet. = =

e newsT is bad, we mav-‘be together longer. ‘In the event-
: if  they are able, I am requesting;-

,rsM/pc“

3 Enclosure v
ecs - Amalia R'odrig
Jehn Adams, Cler)
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uments, the court

Judgment is

Petition . fOr -

¥ GRA\‘TED IN PART

Code,

§ 37 00”

aﬂd‘ L

‘Pasaéafsyf;

»ied:ﬁc'ation, ‘ou June 5' . 1(990:'

Liafféet&vej7 '




i ef 'rexas. and the-ir ‘s‘uccezs:sors»:. and‘ eafch of them:, be and ure"

n.missioner of Education, the Members of 'the 're‘,.

hereby engoined xrom giving _any force. and ef.fect to. the"

"».sections of the Texas Education Code relating to the

,fi‘jancing of educatien. ‘ including the Foundation SchoolA

‘1‘6 of the 'rexas Education CQde):

*'1es that contain unequa] gk

fin‘

mcing _of p\_’::hl.;ic‘ o

t»he-h ‘ agents. ' 3




7Ro€éﬁtioﬁfof13u; 7'_t£ohmandroréér;”oriﬂé ing
Pursuant to thf;Uniform Declaratory ‘aQﬁoﬁ\éfActa Tex.

( fﬂ¢iv, Prac. & Rem.{" °nd the cour_“slauthorityﬂ

Ja;’to enfor@e its judeent, the court retains jurisdiction o

42(grant further req flif necessary.;ﬁ

All parties'are OR} 'ED tO‘appear before the court at

-h 1ts order.~;




'ﬁto enfor@e-it9~judgment, the court retains jurisdiction to”fafif

j',grant furthet relief if necessary.
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debt ’ or s,pe ,‘.ﬁf

‘.‘any centractual obliga'tienl
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before September 1, 1991,

udgetary proceseee and related )requ_remynte of_-gmf}fel‘

vricts now wauthorized and ‘r,quired vby :law‘ during the.~‘

riod before Saptember 1. 1991. nor (ix) the asseesment and . E
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"‘atate their attorneys feea in t.he sum of One Hunéred one

| r,iv‘Thousand One Hundted Ninety-six Dollars and Eightey-Seven o

;“f',:Cenrts ($101 196, 87). for services thtough Judgment, ard the

_further sum of Pifty ‘l‘houtsand Dollars ($50,000), for

‘i.:,additional services 1n the event of an appeal of this“'
BN judgment. o | ‘ 3
: IT IS ORDERED that plaintiff-intervenors hya\;e aﬂd
;recover from the state their attotneys fees in the ‘sum of
~Ninety Four 'rhou«sand Four Hundted Fortyusi\: Dollars and
| . Thirty~Four Cents ($94, 44»6 34)». vfor' services through
judgment, and the further smn of Fifty Thousand Dollars

‘ ($50 000). for additional services 1n the event of an appeal :

";V."fof this )'udgment.

| IT 18 ORUERED that plaitiffs and plamtiff-intervenorsv
fhave and recoveu: from the state all coe 1 of court.

| IT IS ORDERED that th_e a«wards of .a"'tto;:,ney}s»’ fees for
's;e'rvices through judgment ‘aan‘d .court costs shall earh
interest at the rate established by law from the date of
this court's Jjudgment until pai&., .a-m’!{ that the ‘ang‘:d:s. of
aat'torneys fees foyx servlcearoni appeﬁl"eh’all earn interest at
the rate established by law frm the date of the appellate'
‘Judgment until paid. '
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kﬂ“qi order that 'members;;9f7!th¢e court ~ may determine .

‘””disqualf;ication or reusal pursuant to Texas ‘Rule of Appellate_
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.. Appellees. i A v
. (2), Texas State Board of Education, Appellees

" the State of Texas, Appellees

,ff (4) Robert Bullock,. State COmptrellet of Public Accountantsp“ffl'j},}?

. Appellees . . . .
State of Texas, Appelleee BT
'm Mattox, Attoreny General of Texas, Appelleee
drews Independent School District, Appellees
ington Independent School District, 2Zppellees
twell Tivoli Independent School District, Appellees
ville Independent School District, Appellees
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Carthege Independent School District, Appellees
Cleburne Independent School District, Appellees
Coppell Independent School District, Appellees
Crowley Independent School District, Appellees
DeSoto Indzpendent School District, Appellees
Duncanville Independent School District, Appellees

Eagle Mountain-Saginaw Independent Schcool District,
Appellees

Eanes Independent School District, Appellees

Eaustace Independent School District, Appellees
Glasscock County Independent School District, Appellees
Grady Independent School District, Appellees

Grand Prairir Independent School District, Appellees
Grapevine-Colleyville Independent School District,
Appellees

Hardin Jefferson Independent School District, Appellees
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Highland Park Independent School District, Appellees
Hurst Euless Bedford Independent School District,
Appellees

Iraan-Sheffield Independent School District, Appellees
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Klondike Independent School District, Appellees

Lagc Vista Independent School District, Appeliees

Lake Travis Independent School District, Appellees
Lancaster Independent School District, Appellees
Longview Independent School District, Appellees
Mansfield Independent School District, Appellees
McMullen Indepe:ident School District, Appellees

Miami Independent School District, Appellees

Midway Independent School District, Appellees

Mirando City Independent School District, Appellees
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Rockdale Independent School District, Appellees
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Stanton Independent School District, Appellees
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Appellants .
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' Laredo Independent School District, Appellants

Aniceto Alonzo, on his own behalf and as next friend of
his children Santos Alonzo, Hermelinda Alonzo, and Jesus
Alonso, Appellants

Shirley Anderson, on her own behalf and as next firend
of her child Derrick Price, Appellants

Juanita Arredondo, on her behalf and as next friend of
her children Agustin Areedondo, Jr., Nora Arredondo and
Sylvia Arredondo, Appellants

Mary Cantu, on her own behalf and as next friend of her
children Jose Cantu, Jesus Cantu and Tonitus <Cantu,
Appellants '

Josefina Castillo, on her own behalf and as next fiend
of her child Maria Coreno, Appellants

Eva W. Delgado, on her own behalf and as next fiend of
her children Omar Delgadoc, Appellants

Ramona Diaz, on her own behalf and as next friend of her
children Manuel Diaz, and Norma Diaz, Appellants

Anita Gandara and Jose Gandara, Jr., on their own behalf
and as next friends of their children Lorraine Gandara
and Jose Gandara, III, Appellants

Nicolas Garcia, on her own behalf and as next friend of
his children Nicolas Garcia, Jr., Rodolfo garcia and
Rolando Garcia, Graciel Garcia, Criselda Carcia and
Rigoberto Garcia, Appellants

Raquel Garcia, on her own behalf and as next fiend of her
children Frank Garcia, Appellants

Hermelinda C. Gonzalez, on her owr kehalf and as next
friend of her children, Angelica Maria Gonzalez,
Appellants ‘

Ricardo Molina, on his own behalf and as friedn of his
child Job Fernando Molina, Appellants

Opal Mayo, on !l«r own behalf and as next friend of her
children John Mayo, Scott Mayo and Rebecca Mayo,
Appellants

Hilda Ortiz, on her own behalf and as next friend of her
child Juan Gabriel Ortiz, Appellants

Rudy C. Ortiz, on his own behalf and as next friend of
his children Michelle Ortiz, Eric ortiz and Elizabeth
Ortiz, Appellants : :

-1114




i

peans k3
/e~ s g #

(84)

(85)
(8€)

(37)
(88)
(89)
(90)
(921)

(92)
(93
(94)
(95)
(96)
(97)
(28)
(99)
(100)
(101)
(102)
(103)
(104)
(105)
(106)
(107)
(108)
(109)
(110)
(111)
(112)
(113)
(114)
(115)
(116)
(117)
(118)
(119)

Estela Padilla and Carlos Padilla, on their own behalf
and as next friend of their child Gabriel Padilla,
Appellants

Adolfo Patino, on his own behalf and as next friend of
his child Adolfo Patino, Jr., Appellants

Antonio Y. Pina, on hir »wn behalf and as next friend of
his children Antonio Pina, Jr., Alma Pina and Anna Pins,
Appellants

Reymundo Perez, on his own belialf and as next friend of
his children Ruben Perez, Reymundo Perez, Monica Perez,
Raul Perez, Rogelio Perez and Ricardo Perez, Appellante
Patricia A. Priest, on her own behalf and as next friend
of her children Alvin Priest, Stanley Priest, Appellants

Demetrio Rodriguez, on his own behalf and as next friend
of his children Patricia Rodriguez and James Rodriguez,
Appellants

Lorenzo G. Solis, on his own behalf and as next friend
of hif children Javier Solis and cynthai Solis,
Appellants

Jose A. Villalon, on his own behalf and as next friend
of his children Ruben Villalon, Rene Villalon, Maria
Christina villalon and JAime Villalon, Appellants
Alvarado Independent School District, Appellants
Blankat Independent School District, Appellants
Burleson Independent School District, Appellants
Canutillo Independent School District, Appellants
Chilton Independent School District, Appellants
Copperas Cove Independerit School District, Appellants
Covington Independent School District, Appellants
Crawford Independent School District, Appellants
Crystal City Independent School District, Appellants
Early Independent School District, Appellants
Edcouch~Elsa Independent School District, Appellants
Evant Independent School District, Appellants

Fabens Independent School District, Appellants

Farwell Independent School District, Appellants

Godley Independent School District, Appellants
Goldthwaite Independent School District, Appellants
Grandview Independent School District, Appellants

Hico Independent School District, Appellants

Jim Hogg County Independent School District, Appellants
Hutto Independent Schocl District, Appellants

Jarrell Independent School District, Appellants
Jonesboro Independent School DIistrict, Appellants
Karnes City Independent Schoel District, Appellants

La Feria Independent S:hool District, Appellants -

La Joya Independent :chiool District, Appellants
Lampasas Independe:iit school District, Appellants

Lasara Independen: &-houl District, Appellants

Lockhart Independent School District, Appellants
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Los Fresnos Independent School District, Appellants
Lyford Independent School District, Appellants

Lytle Independent School District, Appellants

Mart Independent School District, Appellants

Mercedes Independent School District, Appellants
Meridian Independent School District, Appellants
Mission Independent School District, Appellants
Navasota Independent School District, Appellants
Odem-Edroy Independent School District, Appellants
Palmer Independent School District, Appellants
Princeton Independent School District, Appellants
Progresso Independent School District, Appellants

Rio Grande Independent School District, Appellants

Roma Independent School District, Appellants
Rosebud-Lott Independent School District, Appellants
San Antonio Independent School District, Appellants

San Saba Independent School District, Appellants

Santa Maria Independent School District, Appellants
Santa Rosa Independent School District, Appellants
Shallowater Independent School District, Appellants
Southside Independent School District, 2ppellants

Star Independent School District, Appe.lints

Stockdale Independent School District, Appellants
Trenton Independent School District, Appellants

Venus Independent School District, Appellants
Weatherford Independent School District, Appellants
Ysleta Independent School District, Appellants

Connie DeMarse, on her own behalf and as next friend of
her children Bill DeMarse and Chad DeMarse, Appellants
B. Halbert, on his own behalf and as next friend of his
child, Elizabeth Halbert, Appellants

Libby Lancaster, on her own behalf and as next friend of
her children Client Lancaster, Lyndsey Lancaster, and
Britt Lancaster, Appellants

Judy Robinson, on her own behalf and as next friend of
her child Jene Cunningham, Appellants

Frances Rodriguez, on her own behalf and as next friend
of her children Ricardo Rodriguez, and Raul Rodriguez,
Appellants

Alice salas, on her own behalf and as next friend of her
child Aimee Salas, Appellants




§{  TPOINTS OF ERROR

1; As a matter of law. the District Court erred 1n retuning
to enjoin senate Bill 1 during the 1990~91 school yaar. (Dist. ct.
opinion pp. 1-3)

2. As a matter of iaw, the District Court erred in refusing

to enjoin Senate Bill 1 for the 1991-92 and later years by entering

an injunction appropriate to the violation found. (Dist. ct.
opinion pp. 1-3) |

3. The District Court erred in modifying this Court's
mandate inconsistent with this Court's opinion. (Dist. Ct. opinion
pp. 1-3)

4. As a matter of law, the District Court erred in failing
to award Plaintiffs Attorneys Fees for reasonable ané necessary
fees and expenses undertaken in representing Plaintiffs before the

daeglog thg19gséag9J§t Senate Bill 1. (pist. Ct. oéinion p. 6)
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| eUPRENE COURT OF TEXAS

 EDGEWOOD INDEPENDENT S8CHOOL DISTRICT, E¥ AL.,
. Appellants,
| v. |
' WILLIAM W. KIRBY, BT AL.,

Appellases.

BRIEF OF APPELLANTS' EDGEWOOD I.8. D., BT AL.

b 4
INTRODUCTION
children in | Texas have never had e‘q;ual eduiational
bppart_unity. Although in this case the Ju_stices of the coﬁrt as
weil as the memtfz'e'rﬁs, of the Bar nust confront impéi‘;t“a»nt and complex
issues of constitutionality of state leg‘i«s'"lati‘on' | ’and vthe
,i’qiationship between the judiciary and the ;liegi,sla_‘t_:ure,v We;must not
forget that ultimately this is a case in which one million students
are seekihg. a remedy for a long tém violation of the‘ir} étatfe

‘cpnstaigution;al rights. Only the continued intransigence of the

Governor and the ‘_I'.e‘gis_lafu‘re the fdrged t,his_ -15‘5&@ intc the

A

*
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i eust tutienal riqhts.

‘l‘his case 1nvolves the power ef a court to enferce its‘ S

judgment. More precisely it invelves the power. of e district court
to issue a detailed injunction ;ag:einst state c;fficia,l:s,s whc have
previously f'ailed to "meet the judgment of that district court;,‘
especially when that district court judgment has been affirmed by

the Texas Supreme Court. The constitutional rights of Plaintiffs

are 1rtepara«b1y trammeled by failure of t'he State to comply with
the order of the Listrict court.

The District Court has found the structure, content, and
philosophy of Senate Bill 1 unconstitutional under the Texas
Constitution as interpreted by this Court in

The lack of a proper injunctive decree will tie the parties into
a schedule guarantseing constitutional crisis and unfair treatment
to the Plaintiffs. This is clearly not the intent of the District
Court; however the record of the case proves that the Defendants
have consistently ignored and rebuffed the constitutional rights
of these Plaintiffs. This court has given the state one bite at
the apple, and the State failed. Only an early, clear, unambiguous
and strong judgment accompanied with a clear alte‘rnative to be
implemented by the State will be sufficient to guarantee these
Plaintiffs an efficient system of ’education and guarantee to the
state both the fruits of a generally educated populous and a

reputation for fundamental fairness.
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Th}sﬁcase was fi‘ed in‘nay 1984 and amended after chse Billf”

‘a72. On June 1, 1987, tnc District chrt fcund the Texas School,f,“

Finance System unconstituticnal under‘the Efficiency Clause of art.

VII § 1 and the Equal Protection and Due Process Clauses of the"

Texas Bill of Rights, art I 6§§3 & 19. The District court enjoined
the State from implementing the school £inance system, more
qpccifically from using any funds to support the school fihance
cysﬁem. However, the District Court stayed its injunctive decree
until September 1, 1989 to allow the state the time to design a
constitutional school finance system. The bistrict Court also
allowed the state to begin implementation of the constitutional
plan as late as September 1, 1990. |

In December 1988 the Court of Appeals reversed the District
Court. This Court affiirmed the District Court opinion and found
the Texas School Finance System (the combination of state funding
and district tax bases of widely varying abllity to raise local
funds) unconstitutional under art. VII £ 1 of fhe Texas
Constitution. Edgewood v, Kirby, 777 s.w.2d 391 (Tex. 1989).

This Court allowed the Legislature until May 1, 199D to design
a new and constitutional school finance plan, and noted that the
Governor had already called a special session of the Legislature
to begin November 14, 1989 and that "the school finance problem
could be resolved in that session." Edgewood, id. at 399 n.8. The

Governor did not heed that advice and finally called a special
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wig,Legisiature

session ef thevLeqielature‘(bhe Third Ca;aed Seeewonfef the v_

ifEFabruary 27 1990. No school finance 1egiﬂlati°“ was paseed d“ringf:'H“j
‘qithat Thirad Called Session. A Fourth Called Session et theﬂé

Legislature began on April 2, 1990 and adjourned May 1, 1990, again

~ without passing a school finance bill.

The District Court held a hearing on May 1, 1990. At that

‘hearing, the State Defendants asked for an extension of the stay

of the judgment, and Plaintiffs requested a immediate enforcement
of this Court's judgment enjoining funding of the school finance -
system. The District Court extended the stay of its judgment,‘
(i.e. not enjoining the school finance system) and began the
process of appointing a Master in Chancery to devise a possible
alternative school finance plan.

A Fifth Called Session of the lLegislation convened May 2, 1990
and adjourned May 29, 1990. During that session a school finance
bill was passed by both houses of the Legislature but vetoed by the
Governor. An attempted override of the veto passed in the Senate,
but failed in the House.

On June 1, 1990, the District Court held another hearing. &t
that hearing the District Court heard and filed the report of the
master recommending an alternative school finance plan for the

1990-91 school year, and the District Court further stayed its

_judgmeﬁt (i.e. did not enjoin the school finance system).

' The Second Ccalled Session convened Novemher 14, 1989 and

;adjourned December 12, 1989.

ﬁ_,the first schooi finance sessien) v te cemmence onffffw
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Plaiﬁtiffs and Pladntiff—lntervanors filedt plea&ings tg&f

" dec1awe Senate Billv ji unconstituttonal and epj@ﬁn; ‘fﬁéfw

'implementatien.

The Plaintiffs s@nght to enjain the Senate Bill 1. during the

1590-91 school year and later years and reéquested the cgurt to

implement the MasterLs plan for the 1990-91 school year and an
alternative plan for the 1991-92 school year. Piaimtitf-
Intervenors reﬁuested a declaration of unconstitutionality, but
did not seek injunctive relief for the 1990-91 school year.
AI@hangh<thewuisﬁrlctlCOurt had originally scheduled a hearing

on Senate Bill 1 on June 25, 1990, this was delayed until July 9,

at which time trial eomﬁencedwregardinQ‘(a) the constitutionality
of Senate Bill 1, and (b) what action if any the Court should take
if Senate Bill 1 were determined to be unconstitutional.

Ths trial ended on July 26, 1990 and after extensivéztilings
of proposed findings of fact and conclusions of law by all parties,
the District Court, Judge ¥. Scott McCown entereawa'jndgmant»ana
opinion on September 24, 1990. |

The District Court held Senate Bill 1 unconstitutional under
Tex. canst. art. VIT § 1, amduthis Court's épinian in E

=qy,, 777 8. W 2d 391 (Tex. 1989). The District‘@burt adjudged

that it would lconsider further motions t@r‘ mq@&gt« i@_ the'f
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“1slature didlnat 1mplementn 
:September 1, 1991. 5

v.ix; 1990 filing cost bonds and notice of appeal in the District
,f_Court specifying that appeal weuld be to the Texas Supreme Court.
 Batandant-Intervenors have subsequently filed cost bonds in the
 District Court requesting an appeal to the Court of Appeals.

| .On October 24, 1990, this Court noted probable jurisdiction

1ot the appeal and set 1; ﬁax7&ngument on N¢vember 28, 1990.

IXI.
JURISDICTIONAL STATEMENT
This honorable Court has ‘Jjurisdiction over this case both
ﬁndar Tex. Gov. Code § 22.001(c) and this Court's authority to
review a violation of its mandate, for the following reasons:
1. The District Court has denied an injunction to Plaintiffs
based on the constitutionality of a state statute. An appeal is

proper under § 22.001(c), Tex. Gov. Code and Tax. Const. ar:. V §

3(b).

2, This Court has exclusive jurisdiction to conatrue and
enforce its own mandate and a direct appeal to this Court is the
only feasible avenue for securing review of the trial court's

interpretation of this Court's mandate.

8.W. 985 (Tex. 1913); } -
645 8.W.24 925 (Tex.App.-Austin 1983, no writ).

‘constitutional school finance plan

Plaintitfs appealed the District c.urt Judgment on October
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Iv.
STATEMENT OF PACTS

There are no disputed issues offmatetialvﬁaci.. The District

Court thoroughly summarized the factuallbackground‘and appellmnts
will supplement that in their appendix. ?

Nonecheless, Appellants will summarize the record ﬁith regard
to: (a) the structure of Senate Bill 1, and (b) the continuation,
under Senace Bill 1 of tremendous discrepancies in property value
per student and the ability to raise funds to,éupport education.

A, enzte Bil

As found by the District Court,‘Senate Bill 1 is a maze of
interlocking standards, studies, lesser standards, and additional
reports to additional committees based on additional studies and
recommendations. (Dist. Ct. opinion pp. 6-24).° Possitly Senate
Bill 1 can best be understood by a set of questions and answers
which relate to the findings of the District Court.

Question 1 - Does Senate Bill 1 provide each student enrolled

in the public school system substantially equal access to similar

revenue per student at similar tax effort.

Answer - No. (Dist. Cct. opinion p. 8)

® Tab 1 in Appellants appendix is Senate Bill 1, Plaintiffs’
Ex. 1. Tab 2 in Appellants appendix is Plaintiffs proposed
Findings of Fact and Conclusions of Law.

? The complets judgment and opinion of the District Court may
be found in the Appendix to Plaintiff-Appellants Jurisdictional
Statement and Notice of Appeal.
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, - Senate Bill 1 does not even pretend to give_

,fequal access to a11 studente in the state. Its protessed,gaal is

- to give some statistically significant access to 95% of students

(excluding the 5% of students in the richest districts) ‘Howevef,
it was not designed to and could not dc that.

Question 2 -~ For these "95%" of students, does Senate Bill 1
give equal access to funds at any tax rate?

Answer - No. (Dist. ct. opinion pp. 16-18)

, = Senate Bill 1 only gives equal access up to
certain maximum tax rate to be set by various committees. This
maximum is $.91 in 1990-91, below the average for the state. *
Question 3 - For the 95% of students up to the tax rate to be
set by Senate Bill 1, is there completely equal access to funds?
'Answer - No. (Dist. Ct. opinion pp. 9-11)
E;plggg;igm - Senate Bill 1 only states a principle that there

will not be a "statistically significant relation" between yield

of state and local program revenue (not all revenue, just "program"

‘revenue) and local taxakle wealth per student. Richer districts

(among’the 95% of Aistricts) can and will have more revenue at a
cettain tax rate than poor districts as long as that reiationship
is not #“statistically significant" as determined by various
statistical tests decided upon by a commitﬁee of state leaders

after testimony and studies by statisticians, etc.

‘ The average tax rate in 1989-90 was $.95; early figures show
an average in 1990-91 of above $1.00, i.e. most districts are above
the maximum equalized rate.




- Does Senate Bill 1 guarantee equal access to

"revenue for students within the 95% of . students in districts ‘

“ffwithin a system that is "statistically o.k.", up to a ‘set tax rate?

Answer - No. (Dist.yct.’opinion pp,:lz\ls)

tion - Not all revenues arefinciuded in theﬁsystem to

~ be equalized at any level. The level to which equalization is

established will be basedbon Legislative Education Board tules for
the calculation of "gualifijed funding elements necegsary to achieve
the state funding policy under Section 16.001" § 16.008(a). That
policy guarantees only monies that aree"ngggggg;x, ggg;gpgigtg, and
I e," (Section 16.001(c)(2)), as determined by' various

comnittees. The District Court found that "Senate Bill 1

'ecualizes' only for 'qualified' funds." (Dist. Cct. opinion p. 12)
Co-curricular and co—curriculsr activities are specifically

excluded as are administrative expenses which are found by a

ccmﬁittee not to be necessary to "efficient administration." 5“;
Question $§ ~ Will Senate Bill 1 provide equelized eccess,tc

facilities? . | N |
Answer - No. (Dist. Ct. cpinionvpp. 22-23)

The overall effects of this system are exemplified by

Plaintiffs exhibii: 34 (in appendix). This exhibit showed revenues

available to districts including their full revenues, revenues that
might be equalized under one set of circumstances - column 3 and
revenues that would be equalized under another set of circumstances
- column 4. Specifically, exhibit 34 shows what a committee could
come up with as numbers showing "qualified revenues" that are very
close to full revenues. On the other hand it shows revenues that
a committee could come up with showing qualified revenues that are
far below real revenues. The state’s main witness, Mr. Moak
testified that each one of these set of circumstances would neet
the standards of Senate Bill 1. [S.F. 2365-2371] -

9
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*lyso - Senate Bill 1 makes no provision for tacilities,
ather than a study of facilities needs.

Quegtion 6 - For students who are within the 95% of districts,
and within a syétem that shows no statistical relationehip between
wealth and revenue, and after non-included revenues and facilitiésl
are excluded, are these students guaranteed this amount of;"equalﬁ
access? |

Answer - No. (Dist. Ct. opinion pp. 7-14)
tion - Senate Bill 1 provides no remediation for past

or future inequalities, fails to ensure equality, 1leaves a
labyrinth of escape foutes and in general, "the Legislature has
given itself plenty of room to do nothing." (Dist. Ct. opinion p.
11)

Senate Bill 1 also has these other weaknesses and ambiguities:

a) As found by the District Court there is a cycle of funding
in Texas School Finance and Senate Bill 1 "writes histbry into
law."

b) There will be at least a four year gap between the
advantages going to richer districts and the state's efforts to
bring poor districtsiup to that level, which has not and will not
be reached. |

c) Districts would not be entitled to their full
"entitlement, " but}only a phase in of that entitlement over four
years. Sec. 1.20(a), Senate Bill 1.

d) Even after the Foundation School Fund Budget Committee

determines funding elements for 1993-94, 94-95 they shall provide

10
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‘rgfar appropriate transition for the 1992-93 program, i’é?lreduce
" “monies to richer districts less than the reduction ~otherwise o
V:required, and increase monies to poor districts lesa than the

' amount otherwise required.

e) Beginning in 1991-92 the Foundation School Fund Budget

Committee can calculate rates for the essential elements of Senate

Bill 1 "using a percentile property wealth per weighted student
that is not less than thetsotthercantiln‘" Sec. 16;362(c) (SQF.

| 2363-2365)

f) Senate Bill 1 provides that the cost of its "éxemplary
programs®" would not be gremter than the 95th percentil& of state
and local revenue and not be less than 95% of the 9%th percentxle.

g) If the Commissioner and Legislative Education Board do not
complete certain studies and set certain numbers, districts could

lose up to $1,000 per student because funding would be based on

"ADA" rather than weighted students. Sec. 16.302(b). (S.F. 658,

672-676; Px 23)

h) The method of countihg students will be changed. This

f‘will result in an average 2 1/2% loss of funding to districts (2%

maximum loss in 1990-91) § 16.006. (S.F. 658, 666-671)

After a careful review of these limitations the District Court

" determined that "parts of Senate Bill 1 are so vague as to be no
’ plan at all. Parts of Senate Bill 1 are destined to fail." (Dist.

: ct. opinion p. %)

By far the greatest weaknesses of Senate Bill 1 is that it

: ;;or.‘mti:.nues;g. UNEQUALIZED ENRICHMENT. (Px 6, 73 ‘Diqft. ‘ct. ‘op:‘lnion

11_
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" The Diétrict‘CQnrt,cgnCIﬁdéd that "Senate Bill 1 does nothing
to eliminate the disparities in local wealth." (bist. Ct. opinion
pP. 7) "These disparities remain as great as wheh the court first
considered this problem in 1987." ]Id. ;"Senate.Bill is not the
dramatic structural reform that the Supreme Court foresaﬁ would be
required." Jd. The District Court found that Senate Bill begins
"by exciuding 174,182 children in'districfs with total taxable
property wealth of about 90 billion dollars, or 15% of the state's
total taxable property wealth." (Dist. Ct. opinion p. 8) |

| Thé state funding system continues to subsidize inefficiency.
(Barnes) Two hundred million dollars a year is squandered on small
districts (S.F. 1342) and over‘szoo million a year is lost to
budget balanced (S.F. 2356, Px 35), and under Senate Bill 1, $470
million a year will be lost to the wealthiest 5% (S.F. 2252), while
no appropriations go to facilities or to raise the state's low
wealth districts toward the national average expenditures.

Senate Bill 1 does not change the property values, ranges of

‘taxes, ‘revenues and values, and educational issues that were

considered in the Edgewood v. Kirby opinion. The facts upcn which
this Court based its Edgewood opinion are the same now as they were
at the time of that opinion. Under Senate Bill 1 the state and
local percentages of total educational revenues are about the same;

the wealthiest district has about 570 times the wealth of the

poorest district; the 300,000 students in the 1lowest wealth

12




“‘districts have 3% of the state's property and the 300,000 students, o
Ain the highest wealth districts have 25% of the state's property‘
fﬁ(prlol,»1oz, 103, 104). The range of wealth between districts in

- the same county, Edgewood and Alamo Heights, Highland Park and

Wilmer Hutchins, Deer Park and North Forest, stayed about the same.

' As in 1985-86, today the 5% of children in the wealthiest
districts live in districts with approximately 15% of the state's
wealth while the 5% of children in the poorest districts have about

1% of the state's wealth. The three wealthiest districts in the
- state with a total of 17 students have as much wealth as the three

poorest districts in the state with over 6,000 students. (Px 101)

Senate Bill 1 will not even keep up with inflation. (Dist. Ct.

opinion p. 22) For all its sound and fury, Senate Bill 1 will put

fewer dollars and a lower percentage increase vof dollars into
school finance than did House Bill 72 in 1984. The students in the
top 5% of districts (that is 5% of students who live in the
wealthiest districts) still live in districts that can raise an
average of $65 for every penny tax rate and the 5% of students in
the poorest districts can raise only $4 per penny tax rate. Though
the system is funded at a slightly higher 1level, the perfect
inequities between richer and poorer districts still inflict the
system.

The Plaintiffs and Plaintiffelntervenors produced evidence on
the effects of Senate Bill 1 on all districts in the state at their
present tax rates, at the $.91 tax rate which would maximize state

funding, at the $1.18 tax rate which is the goal the state

13
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}of those scenarios the same inequalities and disparities ‘PPear.ni‘;“'”n ”
The critical problem is that in 1990-91 the system was not‘rigi‘:ﬁt

_efficient and for future years there vas no "plan.v

Ve

. ARGUMENT

1. As a'matter of law, the District Court erred:in refusing
to enjoin Senate Bill 1 during the 1990-91 'school year. (DiSt;"ct.
opinion pp. 1-3) | -

2. As a matter of law, the District Court erred in refusing
to enjoin Senate Bill 1 for the 1991-92 and later school years by
entering an injunction appropriate to the violation found. (Dist.
ct. opinion pp. 1- 3) | |

| 3. The District féourt erred in modifying this ¢ourt's
mandate inconsistent withrthisiéourt's opinion. (Dist. Ct. opinion
pp. 1-3)

A.

The proceedings in the District Court after thie GOUrt's
October 2, 1989 decision prove the necessity for a strong
injunctive decree with an early deadline and a school finance plan
that ﬁill be implemented in 1991-92 (nnless the State anacts a

constitutional plan).

- 14
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- The District Court's Judgnent will only bs otfectivo if it is‘

| ‘ofworceable by April 1st of the year.

lCOurt to enforce this Court's mandate, the errors made and thel

'reasons for the need to design a better procedure.

The District Court held a hearinq in May 1, 1990, the

'"effective" date of this Court's mandate. e Under this Court's
lnandate, all funding of public schools should have ceased on that
date because no constitutional plan (indeed ng plan) had heen

passed by May 1, 1990.

,' On May 1, the State requested more time to come up with a plan
and the District Court granted that request. The District Court
did begin the process of developing a plan by a Master in Chancery.

At the May 1st hearing, the associations representing public

" school employees sought to intervene, arguing that their contract

rights would be illegally compromised by any action to enforce this
Ceurt's mandate. The State made emotional pleas tovpreserve the
public schools in Texas. The District Court, under incredible
pressure and sensitive to the arguments made by the employees and
the state, delayed this Court's mandate until June 1, 1990, That

was error, but error “capable of repetition but evading review."

. The statement of facts of this May 1, 1990 hearing has been
prepared and forwarded to this Court as part of the transcript.

15
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At the June 1, 1990 hearing, the Stata again requested_?

“fadditional time.‘ The State argued there wuuld be chaos 1t funds

we.z_'._,e-. cut-off. Again.,-. the vem:ployees' \mi»ons uxged that their

cohtfacts should not be in:anywcy prejudiqed. :

' The District Court again delayed the implementation of this

.Court's mandate and gave thclstate additional_timé; That was .

férror; buf“again'error “capable cf repetition,ibut evadinqueview."
’However, the District CQurt did allow the Master's plan to be filed
vkand indicated its intention that the Master's plan might be
(ccncidered as.an»alternative school finance plan for implementation

of the'1990-9i échcol year if the Legiélature did not devise its

own plan. Finally on June 4, the Governor and the leaders cf‘the :
Senate and-H§USe agreed on a plan which was rapidly passed by the
Senate and ﬁhe House and then signed by the Governor.

| - The lesson to be learned from this process is that unless an
élternative plan is extant and al;eady approved by the Court, the

ccurt's judgment is not weighed heavily in the Legislature's and

‘chérnor's deliberations. 1In other words, the power rather than

the words of the Court are respected by the Legislature and
Governor.

If the Legislature had not been able to produce its school
finance plan it is unlikely that theiDistrict Court would have

’ The statement of facts of this June 1, 1990 hearing has been
prepared and forwarded to this Court as part of the transcript.

* By May 1 or June 1 most teachers' contracts are signed for

the following school year and most district ‘budgeting procedures

have been completed.

16
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:I.mplemented the Haster's plan because et the Master's plan 8
sdgnificant changes 1n state funding to seheel districts ‘that had vf
ll;ulready budgeted ‘based upon the existing ‘school financslﬁa

?legislation. (s.B. 1019 as passed in.the 71st negislature inJJune if*i

1989 and in effect for the 1989n90 snd 1990-91 scheel years )

7 If the Legislature fails to take actien by June 1 of an edd -
‘numbered year (the normal date on which the Leqislature completes
-its budget and school finance‘plansl,_the:e will be»insufficient

dtime for themnistfict Court to havefheamings on that plan and

implement a constitutional plan.

This delay forces Plaintiffs and the Dlstrict Court (or this
Court) into a no-win situation. Even a June 1, 1991 plan (and
absolntely a September'l, 1991 plan) will put the Legislature and
Governor (whatever their relationship) in a position of unilateral
centrol,~becaﬁse it will be mueh"too late to review their product

((a) .hearings on constitutionality, (b) if unconstitutional

‘hearings on plan (or use of a master), (c) order a plan, (d)

eppea,ls by Statev) . The State will be able to tell the poor
dlstricts andmtheir representatives "EITHER OUR PLAN OR NO PLAN."
: "Were it not for the history of neglect documented in this
ease,‘chls would seem to be a normal political process. However,
the product of thisvprocess hasﬂbeen‘found‘unceNStitutional by this

Court and the newest preduct; Senate Bill 1, has been declared

° The preamble to the Gilmer-" :=u %/-1 in 19492 noted the
inefficiencies of school district 1i+ . .. the failure t. fund
facilities, as did commissioners in the LL9's and 1960'8‘(Hooker,

- Barnes testimony)
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fuhconstitutional and a violation~o£ this Court's opinionq ' The
”fsubject matter is education - “essential to the preservation of theé
t%liberties and rights of the people.» Tex. Const. art. VII § 1.
«The District COurt judgment prejudices Plaintitfs, the winners

whose constitutional rights have been denied, and rewards the
State, the insidious wrongdoer.

This Court held that the meaning of "efficiency"*

- is not an area in which the Constitution vests
exclusive discretion in the legislature;
rather the language of art. VII § 1 imposes on
the 1lzgislature an affirmative duty ¢to
establish and provide for the public free
schools. s ,

777 S.W.2d at 394.

'This Court then made its point even clearer holding that:

[t)his duty is not committed unconditionally
to the legislature's discretion, but instead
is accompanied by standards. "By express

© constitutional mandate, the legislature must
make "sujitable" provision for an "efficient"
system for the "essential® purpose of a
"general diffusion of knowledge."

Edgewood examines the contours of Tex. Const. art. VII § 1
and art. VII § 3 in 1light" of their language, history, and

application to the present educational system. This Court has

.already given the Legislature broad outlines of a proper school

finance plan. Unfortunately, the Legislature, as found by the
District Court, has not met its obligations. This Court told the

legislature that:

18
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l. "More money allocated under the present gsysten would

'treduce some of the existing disparities between distriﬂts, but it
fwould at best only postpene the reform that is neceseary to make

the system efficient."” Eggggggg 777 8. -W. 2d at 397.'

2. "A band aid will not suffice; the system itself must be
changed." ]d4.

3. "There must be a direct and close correlation between a

districts tax efforts and the educational resources availahle to

it," 1.
‘E'QQ | "[D)istricts must have substantially equal access to
similar revenues per pupil at similar levels of tax effort." ]Id.
5. "children who 1live invpoor districts and children who

live in rich districts must be afforded a substantially equal

opportunity to have access to educational funds." Id.

6. "In rcetting appropriations, the 1legislature must

.establish priorities according to constitutional mandate;

equalizing educational opportunity cannot be relegated to an ‘'if
funds are left over basis.'" Id.
. The Court concluded:
We do not pow instruct the legislature as to
the specifics of the legislation it should
enact; nor do we order it to raise taxes. The
legislature has primary responsibility to

decide how best to achieve an efficient
system. [emphasis added])

Edgewood, 777 S.W.2d at 399.
And as a final word,
Let there be no misunderstanding. A remedy is
long overdue. The legislature must take
immediate action.

19
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This Court has already affirmed the power of the District "

Court to cut cff all funds spent on public schools until a "

constitutional plan is implemented.

The District Court also had the power to enforce a plan to

protect the rights of the Plaintiffs, especially after the;‘f

Legislature had failed to meet its obligations to devise and

implement a constitutional plan.

Texas courts have both inherent and implied judicial powers.
Eichelberger v. Eichelberger, 582 S.W.2d 395 (Tex. 1979); Mays v.
Fifth Court of Appeals, 755 S.W.2d 78 (Tex. 1988) (Justice Spears,

joined by four Justices concurrinyg). Texas courts exercise

inherent powers to change, set aside or otherwise control their

judgments. Eichelberger, id. at 398, n.1. Further, Texas courts
have implied powers. Implied powers are those which can and ought
to be implied from an expressed grant of power.

In this case the District Court had an express grant of power
to determine the constitutionality of Senate Bill 1. Indeed this
express grant of power was affirmed and elucidated by this Court.
The District Court clearly had both the inherent power tc protect
and enforce its judgment and the implied power to forcs the
Legislature to follow a certain course of action after rep:ated

failures of the Legislature to meet.its_constitutional duties. To

follow the procedure recommended by the. Plaintiffs, i.e. to~
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?}fimplement a plan vwhile maintaining the Legislature's autharity to."fv
i'substitute a plan ef equal equity, is a reasonable and deferential

~»n8§~o£ a court?s pawer in relattenship to the 1egislature.~

This Court has recognized the‘inhérent power of the court to

preserve its efficient functioning. .ksjahstice Speaps,ﬁald in

Mays:

this inherent power of the courts is necessary
not only to preserve the judicial branch of
government, but also to preserve for the

- people their security and freedom.  The
Judicial power provides a check on the abuse
of authority by other governmental branches.
If the courts are to provide that check, they
cannot be subservient tc the other branches of
government but must ferociously shield their
ability to Jjudge independently and fairly.
(emphasis in original)

Mays, 755 S.W.2d at 80. (Justice Spears concurring)

Mays dealt with the power of a court to require a legislative
body to fund the essential requirements of running the court.
Nevertheless this Court has certainly recognized its equality among
the three branches of state government, because:

[tlhe inherent power of the courts to compel
funding thus arises out of principles and
doctrines that are so thoroughly embedded as
to form the very foundation of our
governmental structure. The judiciary may
often be denominated as the "third" branch of
government, but that does not mean it is third
in importance; it is in reality one of three
equal branches. As such, the judiciary is an
integral part of our government and cannot be
impeded in its function by legislative
intransigence in fundxng.

ugxg 755 s W. 2d at 80. (Justice SPears;qoncurring)
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In this case the power of the judiciary is being eroded by

the failure of the I.egisléture to respond to a Supreme Court

opinion. Apparently the Legislature assumes that the ultimate
cessatiorn of funding will not occur and therefore that it can
safely ignore the rulings of this Court with impunity. The
procedure recommended by Plaintiffs, See pp. 27-28, jinfra, is a
method of maintaining the Court's powers to enforce its judgment

while at the same time deferring to the Legislature as long as the

~Legislature meets the demands of the Constitution. This is

consistent with the separation of powers doctrine of Tex. Const.

art. IT § 1.

The Judgment in this case is the Supreme Court's mandate which
adopted the District cCourt's June 1, 1987 judgment with

modifications. The District Court had no jurisdiction to weaken

it. conley v. Anderson, 164 S.W. 985 (Tex. 1913); Bilbo Freight
Lines, Inc. v. State of Texas, 645 S.W.2d 925 (Tex.App.-Austin

1983, no writ).

This Court affirmed the June 1, 1987 District Court judgment
with two modifications:

1, It delayed the required date of passing a plan from
September 1, 1989 to May 1, 1990.

2. It added the "substantially similar" language.

However, this court's mandate did not change the operative

section of the District Court judgment - that funding would not be

22
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allowed under an unconstitutional plan. 10

Even an order by the District Court implementing a certain

‘plan would not be as forceful a remedy as that remedy;glréadyb

approved by this Court.

Other Courts that have ordered constiéutipnal séhdolffinance
plans to be implemented and had the legislature fail‘to abide by
the order of the court have gone through a process of requiring
a plan, reviewing the plan, and ordering a plan, and only then |
requiring the cessation of all funds for failure of the legislatqre
to coniply with Court oxrders.

After continued recalcitrance by the legislature, the New

Jersey Supreme Court implemented and ordered the state to fund a

plan drawn up under a previous Court order. obinso Cahill,
355 A.2d 129 (N.J. 1976); and Robinson v. Cahill, 358 A.2d 457

(N.J. 1976).

The Washington Supreme Court thoroughly reviewed the power of
courts to control the school finance system of their respective
states relying’ heavily upon federal precedent. It generally
concluded that, while each branch of government must respect each

other branch, each must be aware of the powers of the other

“branches. Ultimately, it is the power of the judiciary to

determine when one branch invades the province of another. Seattle

Y  The parties disagree whether the July 1, 1987 District
Court's judgment applied only to the cessation of state funds or
to the cessation of "local” funds as well as state funds. This
matter was briefed by the Plaintiffs in Plaintiffs Memorandum in
Support of Their Motions Concerning "lLocal Funds" and in Response
to Proposed Injunctive Order - May 10, 1990.

23
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1 1ﬁi¢h. 1978) (en;banc).

tate, 585 P.2d 71

' In california, in Serranc est, 557 P.2d 929, 940 (cal.

1977) the District Court ordered and thebealifornia Supreme Court
affirmed a school finance plan which required the expenditures of
all districts to be within a very small r&nqe‘i(apprqximately within ‘
$100 of a mean). ‘ |

Plaintiffs hope that the Legislaturs ‘ioes not force the Texas
courts into such critical power struggles. The recommended plan
would not do so, because it only requires the Legislature to come
up with a plan of equal eguity to the plan ordered by thé»District
Court rather than limiting the discretion e£ the Legislature to
cnly one plan.

The District Court abused its discretion. This Court has

~ordered that no funds will be spent under an uncocnstitutional

system. ("Defendants are hereby enjoined from distributing any

jmoney under the current Texas School FinancinQVSystem," June 1,

1987 Judgment at 7).
| There is no constitutional school finance system extant.
Nevertheless, the District‘cOurt not only is allowing Defendants
to distribute money under an unconstitutional systzm, it set a
compliance date so late and gave so little direction to the
Legislature so as almost to guarantee the continuation of that
system through the 1991-92 year.

This abuse of discretion by the District court is particularly

unfortunate because the District Court put upon the fiaintiffs the

24




. burden‘ of showing the unconstitutionality of the new statﬁteﬂ,»
:j"‘r:athérf.'ﬂwn‘ puttinq the burden of the state to shaw "chaﬂged

circumstances“ which would enable the. state to escape the power of :

| ,kthe District Court injunctions. " Humble 0il
656 (Tex. 1952) ' . : B ' _—
B, Pr

The District Court fb,und that the. s‘c.:hoo‘l Financing System
under Senate Bill 1 vas still unconstiﬁutional and pointed to -
numerous constitutional fiaws with the Senate Bill 1 approach.
Nonetheless, out of deférence‘to the role of ﬁhe legiSIature, the
court refused to enter any injunctlve relief to correct the
unconstitutional condition but rather stated that it “has more hope
for the leadership and ability of the next Governor and the: 726

" Legislature." (Dist. Ct. opinion p. 26)

While there is surely a time for judicial .deference, and a

. . B -

legislature or local governing body will always be accorded a first

chance to rectify an unconstitutional condition within its sphere

of authority, it is equally cert_aj.n that it lies within the pover A

i of a district court to act affirmatively to effectuate its own

orders. That the judicial branch does possess such aﬁthority, even

\ I when the issue of Federal-State comity is raised, has been |

repeatedly reaffirmed by the United States ‘Supreme Court.

: " The issue of burden of proof in this litigation was briefed
by the Plaintiffs in Plaintiffs' Pre 'rrial Memorandum on Issue of

Burden of Proof, July 6, 1990.
25




'v.8. 1, 16-17, 91 S.Ct. 1267, 12'76 (1971), the Supreme Court . '

described the injunctive powers of a trial court confronted with‘

fan unconstitutional practice and a public entity which does not*
offer a proper remedy:

If school authorities fail in their
affirmative obligations under these holdings,
judicial authority may b»e invoked. Once a
right and a violation have been shown, the
scope of a district court's equitable powers

' to remedy past wrongs is broad, for breadth
and flexibility are inherent in equitable
remedies.

[{A] school desegregation case does not
differ fundamentally from other cases
involving the framing of equitable remedies to

~ repair the denial of a constitutional right.
The task is to correct, by a balancing of the
individual and collective interests, the
condition that offends the Constitution.

~ As with any equity case, the nature of the
violation determines the scope of the remedy.
In default by tlie school authorities of their ‘
obligation to proffer acceptable remedies, a ' *
district court has broad power to fashion a
remedy that will assure a unitary school
system.

-

And, more closely analogous to the instant Situation, the

authority of a federal district court extends even to the power

-y e .

over the levy of state taxes to vindicate constitutional rights.

...a court: order directing a local government
body teo levy its own taxes is plainly a
judicial act within the power of federal
court.

ins, 110 S.Ct. 1851, 1665 (1990).

. 26




¥ . :
% .
[ ¢ e - —— | ; .
i { . 4 - o S 1 .
1 / . .
Lt
) - .
s
-3 _ ; i

anking concerned the authority of the federel court te set

'a tax levy in aid of the desegregatien of the Kansas City schools.
”Although the defendant school district wished‘toflevy,the tax rate

' necessary it was prevented from doing so by other provisions of

state law. The Supreme Court felt that the district court's order
went too far and that, rather than itself impose the tax increase,
the distriet court should have *required (the school district) to
levy property takes at a rate adequate to fund the desegregation
remedy and could have enjoined the operation of state laws that
would have prevanted KCMSD from exercising this power." Missouri
v. Jenkins, 110 S.Ct. at 1662.

Nor did the Supreme Court limit the authority of a district
court to order a local body to levy adequate taxes to the situation
of school desegregation. Rather the court grounded its holding on:

a long and venerable line of cases in which
this Court held that federal courts could
issue the writ of mandamus to compel local

governmental bodies to levy taxes adequate to
satisfy their debt obligations.

Missouri v, Jenkins, id. at 1665.
As applied to the instant case Jenkins and the cases cited are

authority for the proposition that the district court has the power
and duty to compel the Legislature to take those steps necessary
to correct the constitutional deficiencies of the current systenm
by implementing a school finance plan which would meet the
specifics of the court's finding of what constitutes a Ysuitable"
and "efficient" system. The court should have specified in dollar,

school district and student terms ﬁhee outlines of a

27
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constitutionally acceptable plan and entered = an injunction
- requiring that the Legislature enact provisions designed to assura

.Zghe~constitutional result.

Plaintiffs recommend the procedure approved by the Supreme ,’

s, 377 U 5. 533, 586, 84 s.ct. 1362, ‘1394

(1964).

. We feel- that the District Court in this case
- acted in a most proper and commendable manner.
It initially acted wisely in declining to stay
the impending primary election in Alabama, and
properly refrained from acting further until
the Alabama Legislature had been given an
opportunity to remedy the admitted
discrepancies in the $tate's legislative
apportionment scheme, while initially stating
some of its views to provide guidelines for

legislative action. And it correctly
recognized that legislative reapportionment is
primarily a matter for legislative

. consideration and determination, and that
judicial relief becomes appropriate cnly when
a legislature fails to reapportion according
to federal constitutional requisites in a
timely fashion after having had an adequate
opportunity to do so. Additionally, the court
below acted with proper judicial restraint,
after the Alabama Legislature had failed to
act effectively in remedying the
constitutional deficiencies in the State's
legislative apportionment scheme, in ordering
its own temporary reapportionment plan into
effect, at a time sufficiently early to permit
the holding of elections pursuant to that plan
without great difficulty, and in prescribing
& pian admittedly provisional in purpose so as
not to usurp the primary responsibility for
reapportionment which rests with the
legislature.

Plaintiffs are aware of the difference between federal and

state cases. Federal courts are armed with the Supremacy Clause.

However, federal courts are limited by the 10th Amendment, well

28
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fdefined pxinciples oy federal-state comity, the 1nteraction of two

fuﬂlifent@nure of its judges.

~ The state courts do not have these limitations, Tex. Const.

art. II § 1 notwithstanding.
The different types'of ihjunctions‘have been w¢ll described

by Prof. Ewlyn Fiss in his book entitled The civjl Rights

"Injunction (1978). He describes the resurgence of the writ of

injuncticn after

of Educatjon, 349 U.S. 294, 75
S.Ct. 753 (1955) “. Injunctions had been relegated to a low level

The State of Texas filed a brief in the Brown v. Board gt
m_ggign case which argued:

This Court is authorized to permit an
effective gradual adjustment toward
integration and, unquestionably, the
administration of this program in Texas must
be left to the local school districts.

A gradual transition to an integrated public
school system is not a denial of relief of the
constitutional rights enunciated by the court.
The court has previously permitted a
transition period in analogous situations,
particularly in the antitrust and nuisance
cases. (citations omitted)

This Court should remand to the courts of
first instance with directions to frame
decrees in these cases implementing the
-principles enunciated in the Court's opinion
of May 17, 1954.

They could recognize and adjust the equities
between the parties, bringing individual
rights into equality without unduly hindering
the public school program.

Any decree or decrees entered by the Court
should protect the democratic and salutary
principle of local self-government inherent‘in

lﬁgdifterent const*tutions and sets ot law-, and the appeintment and
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ot uﬂe because of their nisuse in the 1abor injunction cases, e.g.

'thoﬁm;hg cases.

Prof. P:l %s sees the present use of injunctions to force
recalcitrant defendants to take affirmative steps to remedy past
unconstitutional practices as a positive use of an injunction.

He also criticizes the normal description of injunctions as
either mandatory or prohibitory‘and squests a structure of three
new categories more‘accurateiy to describe the use of injunctions:

1. The preventive injunction which seeks to prohibit some
discrete act or series of acts from occurring in the future

2.

ativ ‘injunctionethat~oompels the Defendant to
engage in a course ofjaétion‘that seeks to ccrrect the effects of
past wrongs. |

3. The s _;;g__g:gl injunction, which seeks to effectuate the

reorganization of an ongoing social institution.

~our public school systems. In this manner the

. decrees could appropriately be implemented by
the local school authorities as a legislative
and administrative manner. (citations
omitted) | L

99 L.ed at 1101-1102.

similar arguments have been made throughout this litigation.

Of course, in Bi _Boar E E ation, 349 U.S. 298 (1954)
the Supreme Court required a "prompt and reasonable start toward

full compliance® and held that “[t]}he burden rests upon the
- Defendants to establish that such time [for any delay] is necessary
in the public interest and is consistent with good faith compliance
,at the earliest practicable date." n;_gn 349 U.S. at 300.
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Fiss, 1ﬂ at 7.

Professor Fiss describes the history of the use of injunctions

‘;after the ]xgnm case. At first.courts issued oniy general decrees,-‘

that certain practices were illegal and that aipublic body had to

come forward with a new comstitutional plan. This was based on the
doctrine of comity and a desire to capitalize on the expertise °f i

the school board.' As noted by Prof. Fiss,

This made imminent sense, but courts soon saw
the obvious =~ that the generalized decrees
would not effectively change the status quo.
The same dynamics that led to the violation in
the first place would prevent the Defendant
from using its knowledge and imagination
against itself, from tying its own hands too
~ effectively or too stringently.

This lack of response by schQOI.boards forced the,courts to -
enter detailed injunctions setting forth specific school

desegregation plans. "

Professor Fiss also draws a distinction between the general
preference fof legislative solutions rather than judicial solutions
in common cases and those cases in which the civil rights'of
minority plaintiff'groups are involved. |

,~Heipoints out that:

if the focus shifts to the civil rights
injunction, either the minority group
orientation or the constitutional basis of the
substantive rights, then the non
representative gquality of the Jjudiciary
becomes a virtue rather than a vice.
Constitutional rights are supposed to be
counter majoritarian, and those emanating from

Plaintiffs attorney attended completely segregated schools
in Texas in 1954-1965; he also taught in a Mississippi school
district in 1970-71 that was fully segregated until 1969-<70.
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A

“~triss, 1§

the equal protection clauso are particulquy
so. , ‘

at 60,

Professor Fiss states that arguments against the use of the

injunction do not apply_to the civil rights constitutional law

context to the same extent as they do to other contexts;J

describes the history of the Civil Rights injunction pointing out o

the doctrine of "minority rights." He noted that:

Fiss, id.

the blacks were able to give that doctrine a

different and truer meaning. They were able
to point to certain factors - not just their
number, but also the insularity and economic
weakness, that deprive the elective process of
its presumption of legitimacy and transfer
that legitimacy from the Legislature [or other
representative bodies) to the judiciary. ¥

He

In his exhaustive article, Frug, The Judicial Power of the
Purse, 126 U. Penn. L.R. 715 (1978)‘Prof. Frug argues that the

implementation of an alternative plan by a court is less upsetting

to the process of local decision making that would be a prohibitory

injunction;

the cuurt avoidsf-direct confrontation with

lLegislative power and even aliows the
legislature to delay indefinitely enactment of

its plan. However undesirable it is to the
lLegislature to have to run in Court designed
districts, this option may seem preferable to
devising a solution themselves.

He points out that by adopting its own plan,

Prof. Frug sees the implementation of a decree by the court .

as preferable to closing down the prisons or more applicable to

this case,

768.

ﬂutting'off all funding teo ﬁenools.lizs U.Penn. L.R. at




Plaintiffs requested that the District Court implement the
Uribe/Luna Plan while giving the Legislature the opportunity to

design and implement a plan of equal equity. If the legislature

designs such a plan the legislative plan, would be implemented. ™

Such a procedure would put before the Legislature a Clear
standard of equity, and assure the Plaintiffs, the children in low
wealth district, a real remedy for the 1991-92 school year.

Plaintiffs plan achieves an equitable system for 100% of
students in the state, but does allow approximately 1/2% to 1% of
students to be in districts which would obtain revenues at lower
tax rates than for the other 99% of students in the state. (S.F.
708-709, 2383)

The Uribg/Luna plan does change the structure cf school

finance; it is not a band aid. Mr. Moak, the representative of the

state in this litigation, noted that the State Board of Education
Finance committee and he proposed a variation of the Uribe/Luna
plan, testified before the Court that it is a more equitable plan
than the state's plan, and testified that he would recommend it

again but for certain constitutional problems he perceived. (S.F.

" The range of remedies in this case have been discussed at
least since 1970. Coons, Clune & Sugarman, Private Wealth and

Public Education (1970) The issue of tax base reorganization has
been in Texas school literature since the 1930's WPA report and the

1949 Gilmer Akins Act and the 1967 Connally Commission Report.
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2383, 2390, 2391) "

The point is, however, that implementation of such a plan by
the Diatrict Court would inform the Legislature of the results of
its inactivity and failure to deal wit: the necessary changes in
the school finance structure, and would at the same time guarantee
the prevailing Plaintiffs real relief.

The Plaintiffs did not and do not argue that the Uribe/Luna
plan was the only plan which would meet the mandate of this Court.
Indeed a wide variety of constitutional plans could be implemented.
However, the Plaintiffs did offer the Uribe/Luna plan to the
District Court;‘so that the District Court could consider and
implement a constitutional plan while at the same time giving the
legislature the option to come forward with a plan of equal
equality. The Uribe/Luna Plan was drafted by the Legislative
Council " and filed in the third, fourth and fif:h special
sessions.

Significant testimony explaining the Uribe/Luna plan was also
offered to the District Court through Dr. Albert Cortez and Dr.
Jose Cardenas, and a description of the plan was admitted into

evidence (Px 17 - in appendix). In addition, Texas Education

* Later section of this brief wiil discuss that plan and the
"constitutional problems" in more detail.

' fThe drafting of the bill by Legislative Council does not
guarantee its constitutionality. Nevertheless, the drafting of the
bill by the Legislative Council does show the judgment of that
agency has determined that the bill fits within the basic
structures of Texas statutes.
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,Agency printoute‘showing the impact of the Uribe/Luna plan on every

achool district in the state were admitted into evidence. {Px 29)

:  The Uribe/Lnna plan, as filed in the Legislature, would have

cost no more than Senate Bill 1 in 1990-91. (Px 28, Fiscal Note)
| |

The plan works by creating county tax bases. Each county tax
base would generate revenue from all school districts within the
county at the rate set by the Legislature. These monies would be
supplemented by mcnies from the state that would be sent to the
county based on the county's student needs and wealth. "

The Uribe/Luna plan would allow districts to enrich above the
county level, but that enrichment would be equalized, i.e.
accessible to any district at the same tax rate. Districts would
be allowed to tax above the county tax rate on their own initiative
up to a certain set level. For example under the Uribe/Luna bill
each district in Dallas county would tax et the $.80 rate. This
money would then be combined with state money to Dallas county
giving every district in Dallas county the same revenue per
weighted stﬁdent. Each district could tax above that $.80 level
up to a certain maximum as set by the statute. This would give
districts in Dallas county tihe same revenue per weighted student
at the same tax rate. (except for the extremely wealthy budget-

balanced districts in Dallas county which would have the same

7 In other words, under this plan the county would receive
funding as the districts do now, i.e. in terms of their numbers of
students, types of students, district characteristics and their
wealth.
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revenues as other districts in the county at a slightly lower tax
rate). By raising the tax rate in the Highland Park district from
its present approximately $.50 up to $.80 about 13 million
additional dollars of money would be generated. This exhibits the
waste in the present system. This would allow the state to use
this 13 million dollars either to increase the overall level of the
state program, or to save the state money. The sharing of the tax
base would "save" the state of Texas 82 million in annual
equalization cost in Dallas county alone, and approximately $300
million a year from the state. (Px, p. 6) But most important, it
would create equal access to education funds for all Texas school

children. (Px 17, p. 6)

The District Court was concerned about the constitutionality
of the tax base consolidation plan. Plaintiffs have briefed this
issue before the District Court in Plaintiffs Response to
Defendants First Post Trial Submission, August 27, 1990, pp 16-22.
The following is a summary of the law supporting the use of county
tax bases to equalize and make the finance system more efficient.

School Adistricts are creatures of the state.

They ([school districts] are state agencies,
erected and employed for the purpose of
administering the state's system of public
schools... Generally it must be said that the
Legislature may from time to time, at its
discretion, abolish school districts or

enlarge or diminish their boundaries, or
increase or modify or abrogate their powers.
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The anership of such property is in the hands of the local
district or municipality for the benefit of the public. The

. Legislature may control or dispose of the property without the

consent of the local bodies, so long as it does not apply it in

contravention of the trust. | las, 40 S.W.2d at
27. v
The Legislature has the authority to define or redefine school

districts as part of its constitutional authority under Tex. Const.

art. VII § 1 and art. VII § 3.
Live Oak County Board, 199 S.W.2d 764 (Tex. 1946), this Court held
that:

| generally the Legislature has authority to

enlarge or consolidate school districts in
such manner as it deems fit. [citing Love].

The cases most clearly on supporting the creation of county
wide taxing jurisdiction are the Edgewood v. Kirby case itself and
ﬂg;gon Sabine Royalty Corpo;ation, 120 S.W.2d 938 (Tex. Civ.
App.- Texarkana 1938, writ ;gﬁ;g) The Watson Court specifically |
upheld the creation of county wide equalization school districts
noting that "the act had as its purpose to equalize the educational
opportunities of school children." The county school district in
the Watson case was established to "equalize" tax levies after oil
was discovered in one part of the county.

Tndeed the most important support for the idea of county-wide
taxing authorities is the Eddgewood v. Kirby decision itself. This
Court in Edgewood conciuded that art. VII § 3 was "an effort te

ma¥e schools more efficient and cannot be used as an excuse to
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avoid efficiency," ] by, 777 S.W.2d at 397. Further

this Court in Edgewood put the respoﬁsihiliﬂy to provide for an

efficient and equitable school system squarely on the Legislature
stating that the Legislature could use school districts to neet the

Legislature's obligations:

Whether the Legislature acts directly or
enlists local government to help meet its
obligation, the end product must still be what
“the Constitution commands -~ i.e. an efficient
system of public free schools throughout the
state.

Edgewood v. Kirby, 777 S.W.2d at 398.
H. Texas Constitution Itself rtiecl IX_§3 Doe ot

Support the Allegation that Creation of Such County Tax
Districts Would Require Elections inm Every County

Tex. Const. VII § 3, and Tex. Const. art. VII § 3(b) do not
require elections to create county taxing districts.

Edgewood noted the primacy of art. VII § 1 as the standard for
school finance in Texas. Art. VII § 3 in effect allowed the
Legislature a free hand at meeting the Législature's obligations
to fund public schools through the use of schonl districts. Art.
VII § 3 is an extremely complex section of the Texas Constitution.

Art. VII § 3 states in pertinent part:

and the Legislaturs may also provide for the
formation of schooi district [sic!]) by general
laws; and all such school districts may
emkrace parts of two or more counties, and the
Legislature shall be authorized to pass laws
for the assessment and collection of taxes in
all said districts and for the management and
control of the public or cchwols of such
districts, (emphasis added)

Tex. Const. art. VII § 3 goes on to say:
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...and the Legislature may authorize an
additional ad valorem tax to be levied and
collected within all school districts
heretofore formed or hereafter formed, for the
further maintenance of public free schools,
and for the erection and equipment of schools
buildings therein; provided that the majority
of the gualified property tax paying voters of
the district voting at an election to be held
for that purpose shall vote such tax. . .

Thus, the Constitution allows the Legislature two ways to
create school districts and to "pa:zs laws for the asscssment and
collection of taxes" in said districts. Under the first clause no
election is required. Under the second clause, county districts
could be created though there is at least a question whether an
election would be required.

The difference between the first clause and second clause of
art. VII § 3 is highlighted by a look at the history of Article VIX
§3. Specifically after the 1909 amendment to Article VIXI §3 the
second clause was a separate sentence from the first clause.
Specifically the second clause began:

And the 1legislature may authorize an ad
valorem tax ... (emphasis added) art. VIi § 3,
1909 amendment.

In later versions apparently to avoid starting a sentence with
"and," or to somehow seek to unify art. VII § 3, the different
sentence beceme a separate clause rather than a separate sentence.
Nevertheless it is clear that the section which talked about
authorizing "an additional ad valorem tax based on the vote of the

people®” was a separate concept from the allocation of the

responsibility to the Legislature, "the Legislature shall be
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authorized to pass laws for the assessment and collection of taxes

~-ln all said districts and for the management and control of the

public schools of such districts. . .® Tex. Cont. art. VII § 3.

This difference between the first and second clause of art.
VII § 3 supports the legislature's authority to create téxing
districts without the necessity of an electior. Indeed the
Legislature would have the authority to do this even if it were not
to meet its overall obligation under Tex. Const. art. VII § 1 and
the Edgewond v. Kirby decision. However, should the Legislature
implement a county tax base system to meet its obligations under
art. VII § 1 and Edgewood v. Kirby, the authority of the
Legislature to create such districts without an election wéuld be
clear.

The original intent of Article VII, Section 1 and Articie VII,
Section 3 of the Texas Constitution have recently been extunsively
analyzed in an insightful law review article. Watts & Rockwell,
The Original Intent of the Education Article of_ _the Texas
Constitution, 21 St. Mary‘'s L.R. 771 (199%8). Mr. Watts and Hr.
Rockwell concluded that: "the amendments [art. VII § 3] were not
intended to negate the efficiency mandate of section 1, but to
equalize the finance structure and provide a supplemental source
of revenﬁe to enable the mandate of section 1 o be fully honored."
The_Original Intent, 21 St. Mary's L. R. at 809. Those authors
coiriuded that: o

they [the framers of the Texas constitution)

sought to address inequalities in educational

cpportunity by forcing the wealthy to pay

their fair share of taxes so that the children
40




et RN R ANHSODITCR T S R Y T T R 3T e T g
e AT A . L
HEE TR () L N

.

of the poorer Texans could avzil themselves of i
their constituticnal right to an education. ‘ ,4

The authors also concluded that the allowance of local
taxation in 1883 in art. VII § 3 did mnet contemplate the
significant concentrations of property wealth currently existing

in Texas. 21 St. Mary's L.R. at 817. Watts

and Rockewell quoted the criticism by one of the original framers W;Q

of the Texas Constitution, Thomas Nugent, of the legislature's

increasihglreliance on local funds to fund the schools as ocllows:

~{7Tihe principle of muderate state taxation for
school purposes, it 1s plain to ==e, is
threatened with destruction. Even the
g « governor perceives the 'idea of paternalism'
(1 involved in this method of providing for
: public instruction, and, in his message to the
late special session of the legislature,
- expresses it as his ‘own view,' that the state
- 'will finally be compelled to content itself
with the preservation, zollection and
distribution of the annual income derived from
its permanent fund among the several counties
according to scheolastis population, and leave
to the counties and smallesr subdivisions the
entire matcer of schoeol regulation and
maintenance by local taxation.' Whereupon, I
have no doubt, that every bank president and
railroad magnate in this state. and every non-
resiv it landholder silently but fervently
ejaculated, amen! (emphasis added)

Nugent, Judge T. L. Nugent Deciines, in The Life Work of Thomas
Nugent 279, 283 (C. Nugent, Ed. 1896) as quoted in Intent of

rticle, id. at 819.

I. The District Court Incrrectly Applied the Burden of
Proof to Plaintiffs Rat:rexr Than Defendants

The District Court specifically placed upon Plaintiffs the

burden of proving the unconstitutionality of Senate Bill 1 "in
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' - other words the court placed a heav; burden of persuasion of ‘ o
| ',j;Plaintifzs. In addition, the court attempted at éach'juncfure to |

i : construe Senate Bill 1 so as to make the financing system

5~ constitutional." This greatly strengthens Plaintiffs position at: ;} Jﬁ

‘ this gtage of the litigation. Plaintiffs have met this very heavy ‘

burdzn and have prevailed at the District Court level.

This error is important because of the procedure to be
followed in later stages of this litigation when the burden should
be on the state to show it has met the obligations of this Court's
mandate. This Court's mandate reguired certain actions to occur
unless a constitutional plan is implemented. The State of Texas
had the burden to show that there had been "changed circumstances"
which would "release them" from the injunctive power of this Court.
Humble 0il v. Fishe:, 253 S.w.2d 656 (Tex. 1952), Tex.Civ.Prac. &
vRem. Code § 37.011. Specifically, the State shculd have come to
the District Court to show that it had met the obligations
enunciated by this Court, present its plan to the District Court
and present arguments and data to supporti its compliance with the

Supreme Court mandate- Under the structure set up by the District

Ccurt, the State could pass a plan and make its own unilateral

determination of compliance with this Court's mandate and proceed

)
.ﬂ

with the plan with no judicial determination that it met its

responsibilities.

\}fé -

Under the Texas Declaratory Judgment Act and general law of

judgments, the burden is on the person seeking & change in the

status of a judgment to show that the change is necessary and

42
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4. As a matter of law, the District Court erred in failing

to award Plaintiffs attorneys' fees for reasonable and necessary
fees and expenses undertaken in representing Plaintiffs before the
date of the passage of Senate Bill 1. (Dis:. Ct. opinion p. 6)

J.

2 me R

the Passage of Bepate Bill 1

The District Court specifically found that the fees for work
before the legislature were "reasonable and necessary"; further the
District cCourt found that the work performed in resisting the
state's efforts to delay the effective date of this court's mandate
were also "rezasonable and necessary." The District Court also
found that "Plaintiffs have been the model of responsible
litigarts." (opinion p. 47)

The District Court held that the Declaratory Judgment Act
attorneys fees provision, Tex. Civ.Proc. & Rem. Code § 37.009
applies only to “"proceedings" and would not apply to the time spent
by Plaintiffs from the rendition of this Court's opinion in October
1989 up through the passage of Senate Bill 1 on June 7, 1990.
Plaintiffs entered their time records for their attorneys and
attorney for Plaintiffs testified before the cour!. that he
represented his clients after the Supreme‘COurt ruling before the

Legislature in monitoring activities of the Legislature, testifying
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on the meaning of the Supreme Court case before the legislature,

preparing tov.challenge the ILegislature's action, should the
Legislature pass an unconstitutional plan (which they did). He
also resisted efforts of the State to delay enforcement of this
Court's mandate. The interpretation by the District éourt of the
term “proceedings" is inconsistent with the rules in the federal
courts which specifically allows attorneys to obtain Attorneys fees
for time spent umdér two circumstanceé both of which are relevant
in this case:

1. Time spent in monitoring compliance with a court's order
which they have obtained through litigation.

2. Time spent preparing for 1litigation even before the
tactionable" action is taken by the Defendant party.

In this case Plaintiffs actively pursued their rights after
the rendiﬁion of this Court's mandate, to protect that mandate.
In addition, the work performed was relevant to the preparation for
the trial of this case. More specifically, Plaintiffs' attorneys
spent significant time in preparing for the hearings on May 1, 1990
and June 1, 19%0. | |

| We are uut seseking from this Court a ruling on the fact
findings of ikr¢ District Court. However, appellants appeal thé
legal holding what'the Declaratory Judgment Act does not provide

for attorneys iwes for these time periods spent in monitoring the

‘Legislature's reaction to the Supreme Court opinion, or in seeking

to enforce their judiyment by resisting the Legislature's etforts
to delay.
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As prevailing parties, the Appellants are appropriately

entitled to compensation for time reasonably expended in monitoring

| and enforcing the trial court's judgment. Pen

ens' Council, 478 U.S. 546, 106 S.Ct. 3088 (1986)
(affirming fee compensation for administrative agency advocacy
aimed at defending and enforcing federal court consent judgment
under the Clean Air Act). 1In Pennsylvanja, compensation for post-
judgment services was particularly appropriate where the litigation
involved major institutional reform. Similarly, the Fifth Circuit
has uniformly awarded attorney's fees for post-judgment hours where
the services performed were for reasonable monitoring and for
enforcing the decree. Miller v. Carson, 628 F.2d 346, 348 (5th
Cir. 1980); Wilson v. Southwest Aigligeg, 880 F.2d 807 (5th Cir.
1989); Adams v, Mathis, 752 F.2d 553, 554 (11th Cir. 1985).
VI.
PRAYER

Appellants pray that the Supreme Court affirm the finding of
the District Court that Senate Bill 1 is unconstitutional, but
reverse the judgment of the court and render a judgment along these
lines:

1. The District Court shall order the Defendants to
implement the Uribe/Luna plan as exemplified in Plaintiffs exhibits
16 and 17 for the 1991-92 and 1992-93 school years at the levels
of expenditure contemplated in the fiscal notes accompanying Senate

Bill 1.
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2. If the Legislature passes and the Governor signs by April

1, 1991, a'plén that would guarantee equal access to funds for 100%

- of children of the state with 99% of children in the state living

in districts which would have access to those funds at the same tax
rates, then, with the hurden'upon the state, the state's plan would
be put into effect.

3. Alternatively, the Appellants pray that this court issue
guidelines requiring at least the following elements in any school

finance plan that meets the standards of Eddgey

a. 100% of children in the state must live in districts
that have the same access to the same total revenues at any tax
rate with a maximum of 1% of children state living in districts
that can obtain the maximum level of funding at tax rates lower
than that required in the other 99%.

b. The plan must make maximum use of all of the state's
property base and preclude overconcentration of revenue raising
capacity in any district or class of districts. Those districts
in Texas with $500,000 dollars of property or more per student must
be required toc use their résources for the benefit of all students
in their counties And the state by either consolidation or
consolidation of tax bases.

c. The plan must provide immediate state funding for
school facilities and long term equalized funding for school
facilities. Factors which must be included in a funding formula
include the wealth, existing debt obligations, age of instructional
facilities and growth rates of districts.
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é. | ‘l'he Available Schoel Fund revenues must be equitably
distribyted within the countiesh #vajilable School Fund revenues
currently distributed on a per capits basis should be allocated to
counties and redistributed to districts on the basis of their
property wealth per weighted student.

e. The state nust set tight limits on any remaining
unequalized enrichment in the system.

£f. The plan must provide for automatic maintenance of
an equitable system through the implementation of education as a
first call on the state budget (after constitutionally required
funds), through the institution of 1limitations on unequalized
expenditures or revenues, and county or state wide use of excess
revenues collected by the school districts.

4. As a third alternative Appellants pray that this Court
return the matter to the District Court for the implementation of
the Uribe/Luna plan or some alternative, equally eéuitable plan,
or as the last alternative that the District Court, after hearing

from the parties either thrcugh argument or evidence or both

- implement a series of elements of a constitutional plan which would

be immediately appealable to this couft.

5. Given the date of these proceedings, the quickest most
efficient and certainly most equitable method of deciding this
appeal would be for this court to specify the plan or at least the
elements that any plan must meet. This would give a clear
unambiguous and final message to the Legislature on what must be

done to meet the constitutional obligation, and prevent further
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' delay.
6. The Court should remand the attorneys fees issue to the

Pistrict Court for rendition of a judgment of reasonable and

necessary attorneys fees to Plaintiffs for legal work since July

5, 1989, the date of the previous argument of this case.

CONCLUSYON
Such an order is raquired to allow at least some of the
students of this century to be educated in a cunstitutional state
school systen.
LATED: November 5, 1990 Respectfully submitted,
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Senate Bill 1

Plaintiffs' Proposed Findings of Fact and
Conclusions of Law

Plaintiff Exhibit 6
Tax Base Sharing: An Affordable Approach
to Equalization School Finance Equity
Proponents Unveil "The Equality Plan"

Plaintiff Exhibit 13
Comparison of 1990-91 Revenues per ADA
for Wilmer-Hutchins, CFB, and Highland Pk
under new School Finance lLegislation at
Various Tax Rates (Curr, 0.91 & 1.70)

Plaintiff Exhibit 14
1950-91 Revenue per ADA under new
Schoul Finance Legislation for Each
Tier in the System at $1.70 Tax Rates

Plaintiff Exhibit 17
The Uribe-Luna Plan

Plaintiff Exhibit 34

Comparison Chart of two Methods of
Estimating "Qualified®” Revenues for
School bistricts at Various Levels
of Wealth

Plaintiff Exhibit 102
1990-91 Total Property Wealth and Property
Wealth Per ADA by 20 Wealth Groups
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State Policy . e

AR redefined

tqualized Funding Elements

asic Allotment

LFN (lLocal rund Assignment)

Funding Elements

Guaranteed Yield Amount {GYA}

DTR (District Enrichment Tax Rate})

G), (Guaranteed yield amount of state funds allocated)
WADA (Weighted student definition)
Limitation on Enrichment Tax Rate

Afd for Military Districts/State School
Vocational Education

Accountable Costs of Education

Studies

Procedures

Naval Military Facility Impact
Bfficiency in Administration Report
Windham Schools
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AN AST

relating to public education. :

BE IT ENACTED BY THE LECISLATURE CF Tﬁﬁ STATE OF TEXAS:

ARTICLE I. FINANCE

SECTION 1.01. Section 16.001, Education Code, is amended to
read as follows:

Sec. 16.00). STATE POLICY. “(a) It 1is the policy of the
State of Texas that the provision of pﬁblic education is a state
responsibility and that a thorough and efficient system be provided
and substantially financed through state revenue jources so that
each gtudent enrolled in the public school system shill have access
to programe and services that are =zppropriate to his or her
educational needs and that are substantially equal to those
available to any similar student, notwithstanding varying lc:al
economic factors.

{b) The éublic_ achool finance system of the State of Texas

shall adhere to & standird of fiscal neutrality which b

egual _access to similar revenue er student at

similar tax effort.

state financial support designed and

L

-implemented to _achieve these golieiesvShéll include adherence to

rinciples:

the followin

(1) the yield of state and local educational program

statistically significantl:
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student €or st least those districts in which 95 percent of

students attend school; and

{2) _the level of state and local revenues for which

equalization is established shall include funde necessary for the

efiivient operation and administration of appropriate educational
programs
equipment.

{d) Future legislatures are free to use other methods teo

and the

rovision of fimancing for edeguate facilities and

achievo substantiall gual usccess to similar revenues per student

at eimilar tax effort. These methods mnay involve minimum tax

ualize,

efforts, redefining the tax Lo 26

base, and other ways

ribed in this section

However, .adherence to the state policy desc¢

shall be maintained.

'SECTION 1.02. Section 16.004, Education Code, is amended to
read as follows:

Sec. 16.004. SCOPE OF PROGRAM. Under the Foundation School
Program, a schonl district may receive state financial aid for

programs, services, facilities, and equipment, including personnel

salaries, current operating expenses, categorical programs, and
transportation servié@?. The amount of state aid to each school
district shall be baaedfun the district's ability to support its
public schools.

SECTION 1.03. Section 16.006, Education Code, is amended to
read as follows: '
~See. 16.006. AVERAGE = DAILY ATTENDANCE. {a) In ,th;a

éhapte@;"lverlge daily attendance is detg:mlned  by the daily

EE

s.B, No. 1
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- attendance as averaged each month of thgw,minimuﬁ school year as

described under Section 16.052(a) of this code [best-four-weeks-of

stght-weeka~of -ateendaneer--fhe-5eate-Board-of--Fdusation--. *--ruds
sha&l--premga&bem-eheweighe-webka~ﬁor-wh§ch~a@@and&n&e-veeezda-must
beaﬁ&iﬂ@aémed«by-a&i-é&etyieta_ser-ah&a-purpomev-mameepe--thmu--zhe
reawzdawmue&-be-kept-éor-feuz-we@ke-ei-e@wh-veq&ias-aem&a%er}.

b For the school year 1990-19291 qmiy, the number of

students in average daily attendance under the definition described

in Subsecticr (a) of this section shall not be less than 98 percent

2f the number of students that would be obtained under the

definition used for the 1989-1990 school ysar.

134

{c) A sachool district that experiences a_decline of two

percent or more in average daily attendance as & result of the

closin or reduction

in_personnel of a military base sheli be

funded on the basis of the actual average daily attendance of the

SECTION '1.04. Subchapter A, Chapter 16, Education Code, is
amended by adding Section 16.(C8 to read as follows:

Sec. 16.008. EQUALIZED  FUNDING _ _ELEMENTS. (a) __The

Legxskatiyé; Educzation Board = shall adopt 1rules, subject to

appropriate notice and opportunity for public aomﬁent‘ for the

calculation for each year of & biennium of the qualified funding

elements necessary = to achieve "the state

Section 71§JOQ1 of this code not later than the'199¢;19s5Jsdhm§1

funding policy under
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(1) a basic allotment for the purposes
16.101 of this that

of Section

code represents

the cost per student »f a

ular education program that meets the basic criteria for an

accredited program including all mandates of law and regulation;

{2) the formula or other provision for the cost of

education index designed to reflect the geographic variation in

Eﬂgiﬂ;_£2§0urce costs and costs of education beyond the control of

gchool districts for the purposes of Sections 16.102 and 16.103 of
|

{3) _appropriate program cost differentials and other

funding elements for the

rograms authorized under Subchapter D of

this chapter, witn_ the program funding level expressed as dollar
amounts and as weights applied to the adjusted basic allotment _for

the appropriate vear;
(4) ' the maximum guaranteed level of qualified state

and local funds per student for the purposes of Subchapter H of
this chapter that represents thu costs as determined and limited

under Subchapter F of this chapter for exempi

the cost of facilities and equipment until such time as

formula for capital outlay and debt _service is adopted under

Subchapter [ of this chapter;

(S) the total tax rates for the local Ifurding
of this code and Subchapter H of
rates for capital outlay and debt

tmié chapter; including tax

gekvieg~qnt11 such time as a_funding foruula for capital outlay and.

i

debt service is nﬁg't§§ unda:‘§gbcha~tgr 1 of this cha

s
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(6) the 'formglalelemente £gr'uh§ funding formulas for

capital outla _and debt service under the Vrovisiens of Subchapter

(¢) Beginning {n 1992, not later than October 1 preceding

lar session of the legislature, the board by rule shall

each reg

report the egualized funding elements calculated under Subsection
(b) of this section to the foundation school fund budget committee,

the commissioner of education, and the legislature.

d Notwithstanding other provisions of this sectien, the

report and recommendations of the Legislative Education Board for

the 1993-1994 school vear and the 1994-1995 school vyear shall

provide for appropriate transition from the program in effect for
the 1992-1993 school

yeAr .

SECTION 1.05. Section 16.101, Education Code, is amended to
read as follows;

Sac. 16.101. BASIC ALLOTMENT. For each student in average
daily attendance, not including the time students spend sach day in
special educatiun or vocational education programs for which an
additional allotment is made under Subchapter D of this chapter, a
&1ltr1et is entitled to arn allotment of $1,910 (6317499) for the
1990-1991 [1969-3996) school year, $2,128 for the 1991-1992 and

. and $2,128 or an amount adopted by the

this code for the 1993-1994 school year and [§3:500--fev| each

school year thereafter. Al r-or-a) greater amount

st

year may be provided by appropriation.

2
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 SECTION 1.06. Subsection (a), = Section 16.151; Educatién
Code, is amended to read aé follows:

(a) For each full-time equivalent student in average daily
attendance in a’ speciai education program under Subchipter N, .
Chapter 21, of this céde, a district is entitled to an annual
allotment.equal to the adjusted basic allotment multiplied by a
weight determined according to instructional arrangement, which for
the 1989-1990 and 1990-~1991 school years is as follows:

Homebound . . . . . . . . . . .. . .. 5.0
Hospital class . . . . . . . . . ., . . . 5.0
Speech therapy . . . . . . . . . . . . . 7.2
Resource room . . . . . . . . . .+ o . . 2.7
Self-centained, mild and moderate,
regular campus . . . . . . . .« .« . 2.3
Self-contained, severe, regular
CAMPUB . . . . . . . . e 4 e s« .. 3.5
Self-contained, se;:arate campus . . . . 2.7
Multidistrict clags ., ., . . , . .. . . 3.8
\ Nonpublic day echool . . . . . . . . . . 3.%

Vocational adjustment class . . . . ., . 2.3

Community class . . . . , . . . . . . « 3.8

|betf-eontatneds -pregRrantes =0 sy iy ey sqeqeage@)

Mainstream . . . . . ., . . . « + . . . « 0.25
SECTION 1.07. Subsection (a), Section 16.152, Educatizn
Cods, is amended to read as follows:

P

(a) For each student who is eduqyt#o&dlly 41sndvantuqod or

s

K
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who is a nonhandicapped student residing in a residential placement
facility in a district in which the itudent's parent cor legal
guardian does not reside, a district iz entitled to an annual
allotment egual to the adjusted basic aliotment multiplied by 0.2

and 2.4]1 for each full-time eguivalent student who is in a remedial

and support program under Section 21.557 of this code because the

student is pregnant|s-subjece-to-Bubsection~(e}-of-this-section].

SECTION 1.08. Subsection (¢), Section 163152, Education
Code, is amended to read as follows:

{¢) Funds allocated under this section, other than an
indirect cost allotment established under State Board of Education

rule, which shall not exceed 15 percent, must be used in providing

remedial and compensatory education programs under Section 21,557
of this code;, and the district must account for the expenditure of
etate funds by program and by campus. Funds allocated under this
section, other than the indirect cost allotment, shall only be
expended for supplemental pu

and services funded under the regular educatien pro

rposes in addition to ¢t

district from all funding sources,

SECTION 1.09. Section 16.252, Education Code, is amended to
read as follows:

Sec. 16.252. LOCAL SHARE OF PROGRAM COST. (a) Each school

district's share i its Foundation School Progrn@ shall be an

amount determined by the following formula:




